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Key points
1 Primary legislation that delegates to the Executiveower to make an instrument that is

legislative in nature should, in general, makeitisérument subject to:
1.1 disallowance under the Regulations (Disallowanocet)1®89; and

1.2 publication in the Statutory Regulation series untiee Acts and Regulations
Publication Act 1989.

2 In a very few cases, however, good reasons may fexisleparting from this general rule,
by not making the instrument subject to either Adtis circular sets out the matters to be
considered when assessing whether such a deparjustified. If such reasons exist, they
must be set out in the Cabinet paper seeking appfovthe introduction of legislation that
delegates the law-making power.

3 The circular applies to proposals for new primagyidlation and for amendments to primary
legislation that include delegated law-making paver make legislative instruments. It
does not apply to existing delegated law-making grswor to delegated powers to make
instruments that are not legislative in nature.
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Legislative instruments should, in general, be made subject to both Acts

4

The general rule is that both the Regulations (w@ance) Act 1989 and the Acts and
Regulations Publication Act 1989 (the Acts) shoabgly to instruments that are legislative
in nature. The disallowance process makes thosteuments subject to parliamentary
scrutiny, in accordance with Parliament’s legitienatterest in ensuring the proper exercise
of the delegated power. Publication of the inseuata in the Statutory Regulation series
(the SR series) provides the public with appropriatcess to the legislation that affects
them.

In broad terms, an instrument is legislative irunaif it:

5.1 regulates the public generally or any class ofptliglic (including an occupational
class); and

5.2  prescribes or imposes obligations, confers entiél&s) or creates benefits or
privileges.

Regulations, as defined in the Interpretation A809 and in the Acts, (a copy of the
definition is attached at Appendix A), are the mosinmon legislative instruments to be
made under a delegated law-making power. Regukatom subject to both of the Acts.

Occasionally proposals for primary legislation urd¢ a power to make an instrument that is
legislative in nature but that does not fall withire definition of a “regulation”, and which
is therefore not subject to either of the Acts.eTistrument may, for example, be called a
“determination”, a “direction,” or “guidelines.” Aexample of a legislative instrument of
this kind is the code of broadcasting standardsewsby the Broadcasting Standards
Authority.

As a result, the delegated legislation would notshbject to parliamentary scrutiny, nor
published in the SR series, which may be undegral$uch an instrument should, as a
general rule, be made subject to one or both ofAbes by declaring in the primary
legislation that it is a regulation for the purp®sd one or both of the Acts.

Reasons for departing from the general rule

9

10
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In a very few cases good reasons may exist forrtiegdrom the general rule. Cabinet has
agreed that where such good reasons exist, thelylraiset out in the Cabinet paper seeking
approval for the introduction of legislation tha&iegates the law-making power.

If, therefore, proposed legislation or amendmeatkegislation include a power to issue an
instrument that is legislative in nature, but tllates not fall within the definition of a
regulation, consideration should be given to:

10.1 whether there are good reasons why the instrunmentid not be made subject to the
Regulations (Disallowance) Act 1989 (see paragrdfh$3); and

10.2 whether there are good reasons why the instrunmentid not be made subject to the
Acts and Regulations Publication Act 1989 (seegafzhs 14-16).
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Disallowance

11 The presumption is that all legislative instrumemtsidde under a law-making power
delegated by Parliament should be made subjectisalalvance under the Regulations
(Disallowance) Act 1989, in order to allow thembi® scrutinised by Parliament.

12 In some situations, however, it may not be appeterior Parliament to have oversight and
control of the proposed instrument. These situatioclude those where:

12.1 the instrument is made by an industry or indepentbexdy and is not subject to
ministerial approval;

12.2 there are strong policy reasons for a particulatitution to control the content of
rules without intervention by Parliament, such asversity statutes where the
principles of academic freedom and institutiongbaomy apply, or the freedom of
the press as reflected in broadcasting codes ofipea

12.3 it is desirable in the interests of internationaiformity to adoptverbatim rules
formulated in another country or in an internatidioaum (such as APEC standards
for electrical appliances).

13 In most other circumstances, the instrument shbeldleclared to be a regulation for the
purposes of the Regulations (Disallowance) Act 1989

Publication

14 All legislative instruments that are subject toatimwance should also be subject to the Acts
and Regulations Publication Act 1989, and therepaialished in the SR series. In some
cases, however, separate publication (ie publicatidside the SR series) may be justified.

15 Some of the reasons for separate publication mayhbesame as the reasons why a
legislative instrument might not be made subject disallowance (see paragraphs
12.1-12.3). In addition, separate publication rohayustified if, for instance:

15.1 the instrument contains technical matters relevara particular group, rather than
imposing obligations that are of general applicato interest to the public, and the
benefits of separate publication outweigh any cotseparate publication; or

15.2 publication in the SR series would be impracticablereasons such as the size or
complexity of the instrument.

16 In most other circumstances, the instrument shbeldleclared to be a regulation for the
purposes of the Acts and Regulations Publication1889.

Cabinet requirements

17 Every submission to Cabinet seeking approval fae thtroduction of legislation or
amendments to legislation that delegate to the Eker a power to make a legislative
instrument that will not be subject to either disabnce or publication in the SR series
must set out the justification for the resultingKaof parliamentary scrutiny and reduced
public access to legislation.

18 Every bill that provides for the separate publieatof a legislative instrument outside the
SR series should state the reasons for separaliegiidn in the explanatory note to the bill.
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19 An empowering provision that permits separate patibn of a legislative instrument
should specify that:

19.1 notice must be given in th&azette and any other publication relevant to the
individuals or organisations affected,;

19.2 the instrument must be made available for inspedtiee of charge and for purchase
at a reasonable price (wherever possible); and

19.3 notice must be given of the places where the insnt can be inspected or
purchased.

Further guidance
20 Advice on Cabinet’s requirements may be sought fileenCabinet Office.

21 Advice on the nature of a proposed instrument neagdught from the Parliamentary
Counsel Office.

22 Further guidance on delegated legislation can bedat chapter 10 of the Legislation
Advisory Committee Guidelines on Process and Cartebegislation
(http://www.justice.govt.nz/lac/). See also thegRations Review Committee’s Inquiry
into instruments deemed to be regulations — an ewdion of delegated legislation, and the
government’s response to the inquiry.

Diane Morcom
Secretary of the Cabinet
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Appendix A

Definition of “regulations”

The word “regulations” is defined in section 29tbé Interpretation Act 1999 and section 2 of
the Regulations (Disallowance) Act 1989 as:

(@) regulations, rules, or bylaws made under anbActhe Governor-General in Council or
by a Minister of the Crown;

(b) an Order in Council, Proclamation, notice, Vdatr or instrument, made under an
enactment that varies or extends the scope orgiomd of an enactment;

(c) an Order in Council that brings into force,eals, or suspends an enactment;

(d) regulations, rules or an instrument made umaelmperial Act or the Royal prerogative
and having the force of law in New Zealand;

(e) an instrument that is a regulation or thateguired to be treated as a regulation for the
purposes of the Regulations Act 1936 or Acts anguRions Publication Act 1989 or
the Regulations (Disallowance) Act 1989; or

)] an instrument that revokes regulations, rules, iayJaan Order in Council, a
Proclamation, a notice, a Warrant, or an instrumeferred to above.

The Acts and Regulations Publication Act 1989 defifregulations” as:
(@) regulations as defined in paragraphs (a)-@vaband
(b) resolutions of the House of Representatives which

(1) revoke any such regulations; or

(i) amend any such regulations; or

(i) revoke any such regulations, and substitute otrgarlations.
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