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Recommendations

Background

a) note the Minister of Finance and the Minister for Canterbury Earthquake Recovery have

been authorised 1o have Power to Act until 25 February 2012 on any of the following
matters:

i) To finalise {including amending if necessary) technical and minor decisions that arise in
relation to Cabinet decisions on transaction design.

i) The transaction process, the sale and purchase agreements,” and related
communications.

The meaning of “insured” in the context of the Crown's offer

b) note that the actual definition of “insured” in the detailed context of the offers made to
residential property owners in the red zone has not been sufficiently defined by policy.

c) note that there are many permutations Including ownars who:

i) were uninsured in September but obtained insurance for their property before the
February earthquake; or -

i) had homes under construction as at'4 September that were subsequently completed
and fully insured after that date; or

ili) purchased a properly after 4 September but before the February earthquake and
arranged new insurance rather than taking an assignment of an existing policy.

cancelled thelr instirance cover after the September or February earthquakes (but
before the details of the Crown offer were known) on the basis that they were of the
view that their home was beyond economic repair.

d) note that it is’ unclear whether these owners fall within the definition of *insured’® for the

purposes of the Crown offer.

e) agree that for an owner to qualify for the Crown offer the Crown require the owner to have
~-held a contract of insurance under which the property was insured against natural disaster
(including earthquake) damage on 22 February 2011 unless prior to that date the insurance
policy for the property was no longer in force because the owner had fully and finally settled

their insurance claims on the basis that the property was beyond egemqmic repair.

s
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Deduction of insurance/EQC payments already received by property owners

f) note that recommendation 54 Cabinet decision [CAB Min (11) 27/1 2) states that in relation
to the method by which the Crown can make purchase price adjustments, to only deduct
from the purchase price reinstatement payouts and emergency repairs that ara more than

5% of the purchase price, unless where the property owner has evidence that those
payments have been spent on remediation works on that property.

g) note that the 5% threshold for the deduction of insurance payments was imposed to reduce

administration costs that would be incurred by the Crown if it required all low value claims
to be identified and deducted.

h) note that to be able to determine whether the 5% threshold has been exceeded all
payments made to property owners must be identified and consequently the costs to

administer the threshold are the same as if all payments are deducted. As a consequence
there would seem to be no administrative benefit in retaining the 5% threshold.

i) note that the retention of the 5% threshold means that owners who have received

payments that are under the 5% threshold (that have not been spent on repairs) will receive
an advantage over owners who:

i)y received payments that total more than 5% of the purcﬁase price;

ii) received payments that they have spent on remediation works; or

i) have yet to receive any payments.

i} note that the threshold for deductions may' encourage property owners to delay signing an

agreement for the sale of their property to the Crown until they have received
insurance/EQC payments up to but'not exceeding the 5% threshold,

k) note that any agreements that are already in place will need to comply with the cumrent
policy.

) notethatthereis a small fisk that property owners may challenge this change in policy.

iheld under Seokon 4 (2) (§)

o) rescind the Cabinet decision and instead agree that:

i) the Crown deduct from the purchase price payable under the Crown's offer all payments
received by an owner for the reinstatement and repair of a property unless the property

owner had evidence that those payments have been spent on remediation works on the
property.
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lssues relating to unit tittes where the principal insurance policy is held by a body
corporate

Consequences of one owner accepting Option 1 of the Crown's offer

p) note that recommendation 11 Cabinet decision [CAB Min (11) 27/12 refers] states that in
relation to unit title owners in the residential red zones to allow individual unit owners to
accept Option 1 of the Crown offer, but to only allow Option 2 if all owners agree.

q) note that requirement for unanimity amongst owners required for a.unit title owner to select

Option 2 means that if one owner selects Option 1, the remaining ‘owners must either do
the same (or select neither Option).

r} note that consideration has been given to the imposition of a requirement on unit owners to

hold a mesting of the relevant body corporate at which the issue of which Option each
owner intends to select is discussed.

s) note that officials do not recommend Crown intervention at this time because such
intervention would be contrary to the goals identified for unit title properties:

i} to allow unit title owners to accept Option 1 in the Crown offer without the need to
consult with or seek unanimous agreement from fellow unit title owners;

i) 1o adhere to the Crown's goél that the offer be simple; and

iil) to avoid the Crown'becoming involved in negotiations between members of a body
corporate

t) agree that .no further government action is required for unit titte owners at this time

(recommended)
/| disagtee

u) note that further consideration of these issues may be required if unit fitte developmenis

¢ .are dentified in any of the future red zones that consist of more than 10 individual principal
units.

insurance payments held by a body corporate

v) note that where the principal insurance policy for a unit title property is held by a body
corporate all payments are generally required to be made to the body corporate.

w) note that the Unit Titles Act requires all insurance payments to be applied in or towards
reinstatement of the unit title development unless the body corporate decides otherwise by
special resolution at a general mesting and that resolution is not objected to.

Transaclion design issues relating to tha offer to insured red zone residential property owners [EiiSsRTh]

91123 .



x) note that until the required resolution is passed and objections received have been
resolved, no payments can be made to individual owners. At a practical level this means
that where payments are held by a body corporate, individual owners will not be able to
enter into an Option 1 agreement until the required resolution for the allocation and
payment of insurance proceeds has been passed and is able to be given effect to as until
that time any adjustments to the purchase price will not be able to be calculated.

y} note that the need to comply with these requirements where payments have been made to
a body corporate is contrary to the goals identified for unit title properties:

i) to allow unit title owners to accept one of the two Options in the Crown offer without the
need to consult with or seek unanimous agreement from fellow unit title owners;

i) to adhere to the Crown's goal that the offer be simple; and

iii} to avoid the Crown becoming involved in negotiations between members of a body
corporate

z) note that there are already owners thal have been stalled by the need to comply with these

requirements and they are becoming increasingly frustrated.

aa) agree that for unit holders who chose Option 1 any insurance payments held by a body

corporate should not be deducted from the purchase price and that the following
amendments be made to the Sale and Purchase Agreement;

i) The definition of "Insurance Payment".is changed to only include insurance payments
actually received by the Vendor.

ii) The definition of "Benefits” is amended to include an explicit reference to the right to
receive future payments of EQC/insurance proceeds from the bedy corporate.

iify A further warranty is included in the sale and purchase agreements stating that the
vendor has not accepted any insurance payments from the body corporate between the
date of the Agreement and the settlement date and that the vendor will provide
evidence that'thé body corporate continues to hold the full amount of the insurance
payments disclosed to the Crown as at the date of the Agreement.

iv) A new clause is added to give the Crown the ability to provide direction to unil title
owners who select Option 1 on conduct of the body corporate claim {in addition to any
individual insurance claims that such owners may have) through a power of attomey.

Providing such a power will mitigate the risk of the body corporate claim being
mismanaged during the period up until settiement.

bb) agree that where insurance payments are held by a body corporate the Crown register a
caveat to ensure that notice of any resolutions to apply insurance moneys for purposes

other than reinstatement of the unit title development be given to the Crown during the
period up until settiement.

>
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cc) note that the policy changes recommended are [ikely to have the following effect on the
cost to the Crown:

Wtiheld wndty Gecon A (L))

ii)y there will be an unquantified but modest cost to the Crown of registering caveats on
properties where payments are held by the body corporate and associated
administrative costs. These costs are not expected to exceed $2 million.

James Hay Hon Bill English r
Legal Advisor Minister of Finance JO
23 September 2011 7o

Date: / 12011

1o IN Pa

Hor/Gerry Brownlee
nister for Canterbury Earthquake Recovery

| Date:2,7 10012011
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Recommendations

Background

a) note the Minister of Finance and the Minister for Canterbury Earthquake Recovery have

been authorised to have Power to Act untii 25 February 2012 on any of the following
matters:

i) Tofinalise (including amending if necessary) technical and minor decisions that arise:in
relation to Cabinet decislons on transaction design.

i) The transaction process, the sale and purchase agreemenis, and related
communications, '

The meaning of “insured" in the context of the Crown's offer

b) note that the actual definltion of "insured” in the detailed context of the offers made to
residential property owners in the red zone has not been sufficiently defined by policy.

c) note that there are many permutations including awners who:

i) were uninsured in September but obtained insurance for their property before the
February earthquake; or

i) had homes under construclion as al 4 September that were subsequently compleled
and fully insured after that date: or

) purchased a property afier 4 September but before the February earthquake and

arranged new Insurance rather than taking an assignment of an existing poliey.
iv) cancelled their insurance cover after ihe September or February earthquakes (but

before the details' of the Crown offer were known) on the basis that they were of the
view that their home was beyond economic repair.

d) note thal it is-unclear whether these owners fall within the definition of "insured® for the
purposes _of the Crown offer.

e) agree that for an owner to qualify for the Crown offer the Crown require the owner to have
held a contract of insurance under which the properly was insured against natural disaster
{including earthquake) damage on 22 February 2011 uniess prior to that date the insurance
policy for the property was no longer In force because the owner had fully and finally setiled
thelr Insurance claims on the basis that the property was beyond economic repair,

Yas J No
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Deduction of insurance/EQC payments already received by property owners
) note that recommendation 54 Cabinet decision [CAB Min (11) 27/12] states that in relation
to the metlhod by which the Crown can make purchase price adjusiments, to only deducl
from the purchase price reinstalement payouls and emergency repairs that are more than

5% of the purchase price, unless where the property owner has evidence that those
payments have been spent on remediation works on that property.

g) note that the 5% threshold for the deduction of insurance payments was imposed to reduce

administration costs that would be Incurred by the Crown if it required all low value clalms
to be identified and deducted.

h) note that to be able to determine whether the 5% threshold has been exceeded al
payments made to properly owners must be identified and consequently the costs to

administer the threshold are the same as if all payments are deducted. As a consequence
there would seem to be no adminlstrative benefit In retaining the 5% threshold.

note that the retention of the 5% threshold means that owners who have recelved
payments that are under the 5% threshold (that have not been spent on repairs) will receive
an advantage over owners who: .

i) recelved payments thal total more than 5% of the purchase price;

il} received payments that they have spent on remedtation works; or
) have yet to recelve any payments.
) note that the threshold for deductions may encourage property owners to delay signing an

agreement for the sale of their property to the Crown until they have received
insurance/EQC payments up to but not exceeding the 5% threshold,

k} note that any agreements that are already in place will need to comply with the current
policy.

I} note that there is a smal risk thal property owners may challenge this change in policy.

Witihheld vinder sechion "\(zﬁ(ﬁ

o) rescind the Cabinet decision and instead agree that:

i} the Crown deduct from the phrchase price payable under the Crown's offer all payments
received by an owner for the reinstatement and repair of a property unless the property

owner had evidence that those payments have been spent on remediation works on the
property.
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o) o

issues relating to unit titles where the principal insurance policy is held by a body
coyporate

Conssequences of one owner accepling Option 1 of the Crown’s offer

P)

q)

8)

t)

note that recommendation 11 Cabinet declsion [CAB Min (11) 27/12 refers] statas that in
relation to unit title owners in the residential red zones 1o allow individual unit cwners to
accept Option 1 of the Crown offer, but to only allow Option 2 i all owners agree.

note thal requirement for unanimity amongsl owners required for a unit tile owner 1o selact

Option 2 means thal if one owner selects Option 1, the remaining owners must either do
the same (or select neither Option).

note that consideration has been given to the imposition of a requirement on unit owners to

hold a8 meeting of the relevant body corporate at which the issue of which Option each
owner inlends {o select is discussed.

note that officlals do not recommend Crown intervention at this {ime because such
intervention would be contrary to the goals identified for unit title propertles:

i) to allow unit title owners to accept Option 1 in the Crown offer without the need to
consult with or seek unanimous agreement from fellow unt title owners:

i) to adhere to the Crown's goal that the offer be simple; and

lil) to avold the Crown becoming involved in negotiations between members of a body
corporaie

agree that no further government action ls required for unit titte owners at this time

{recommended)
l' disagree

note that further coneideration of these issues may be required if unit titie developments

areidentified in any of the future red zones that consist of more than 10 individual principal

units.

insurance payments hald by a body corporate

V)

note thal where the principal Insurance policy for a unit tille property is held by a body
corporate all payments are generally required to be made to the body corporate.

w) note thal the Unlt Titles Act requires all insurance payments to be epplied in or towards

reinstatement of the unit title development unless the body carporate decides otherwise by
special resolution &l a general meeting and that resolution Is not objected to.

L
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X) note thal until the required resolution is passed and objections received have been
rasolved, no paymenis can ba made to individual owners. At a practical level this means
that where payments are held by a body corporale, individual owners will not be able fo
enter into an Option 1 agreement until the required resolution for the allocation and
payment of insurance proceeds has been passed and Is able to be given effect to as until
that time any adjustments o the purchase price will not be able to be calculated.

y) note that the need to comply with these requirements where paymenis have been made to

a body corporate is contrary to the goals |dentified for unit title properties:

i) 1o allow unit title owners to accept one of the two Options in the Crown offer without the
need to consult with or seek unanimous agreement from fellow unit tile owners;

i) to adhere to the Crown's goal that the offer be simple: and

i) to avoid the Crown becoming involved in negotlations betwaen members of a body
corporate

z) note that there are already owners thal have been stalled by the need to comply with these

requirements and they are becoming increasingly frusirated.

aa) agree that for unit holders who chose Option 1 any insurance payments held by a body

corporate should not be deducted from the purchase price and that the following
amendments be made to the Sale and Purchase Agreement:

) The definition of "Insurance Payment* is changed to only Inciude insurance payments
actually receijved by the Vendor.

) The definition of "Benefits" is amended to include an explicit reference to the right o
receive future payments of EQC/insuranca proceeds from the body corporate,

i) A further warranty is Included in the sale and purchase agreements slating that the
vendor has not accepted any insurance payments from the body corporate between the
date of the Agresment and the setllement date and that the vendor wil provide
evidence that-the body corporate continues to hold the full amount of the Insurance
payments disclosed to the Crown as at the date of the Agreement.

Iv) A new clause is added lo give the Crown the abllity to provide direction to unit title
owners ' who selact Oplion 1 on conduct of the body corporate claim (In addktion te any
Individual insurance claims that such owners may have) through a power of attorney.

Providing such a power will mitigate the risk of the body corporate claim being
mismanaged during the period up until settiement.

bb) agree that where insurance payments are heid by a body corporate the Grown register a
caveat to ensure that notice of any resolutions to apply insurance moneys for purposes
other than reinstatement of the unit title development be given to the Crown during the

period up until settlement,
-
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cc) note that the policy changes recommended are likely to have the foliowing effect on the
cost to the Crown;

Witheld snder  section G\(ZBQ)

ii) there will be an unquaniified but modest cast to the Crown of registering caveals on

propertles where payments are held by the body corporate and associated
administralive costs. These costs are not expected to exceed $2 milflon.

[~ At (1

James Hay Hon Bill English A 2
Legal Advisor Minister of Finance N
23 September 2011 : —ah
Date: 3§71 § r2011 5
- O
G

Hon Gehy Brownles

Minister for Canterbury Earthquake Recovery
Date: { {20114
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Purpose of report

2 This report discusses issues that have arisen in connection with the implementation of the
Crown'’s offer to purchase insured, residential properties in the Canterbury red zones. It seeks
your approval of recommended amendments to policy decisians that are required to give effect
to the Crown'’s offer.

Background

3 As insured residential properly owners in the red zone engage in the transaction process
some issues with the transaction design have arisen that were unforeseen. There is a need to
resolve these issues in a timely manner so that delays to owners thal they are currently

causing can be minimised as much as possible. This is particularly important for owners that
have been approved for fast track setdements,

On 19 September 2011, Cabinet authorised the Minister of Finance and the Minister for

Canterbury Earthquake Recovery to have Power to Act untii 25 February 2012 on any of the
following matters:

a) To finalise (including amending if necessary) technical and minor decisions that arise in
relation to Cabinet decisions on transaction design.

b) The transaction process, the sale and purchase agreements, and related communications,

This paper covers issues that have arisen as the Crown and its appointed agents have
engaged in the transaction process with insured red zone residential property owners. They

are; &O‘\

a) The need for an actual definition of "insured " in the context of the Crown's offer:

b) A reconsideration of the methodology for purchase price adjustments for property owners

that have already received insurance/EQC payments for reinstatement;
c) The consequencss of one owner accepting Option 1, where a property is part of a unit tile
development and the principal insurance policy is held by a body corporate; and

d) The treatment of insurance/EQC payments held by a body corporates when determining
any purchase price adjustment,

Comment / Discussion

The meaning of "insured" in the context of the Crown's offer

6 On 27 June 2011, Cabinet agreed that insured residential property owners would have the

choice of two offer packages.

The actual definition of “insured” in the detailed context of the offers made to residential
property owners in the red zone has not been sufficiently defined by policy.
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8 The sale and purchase agreements require property owners to provide a warranty that they

were insured at the time of each earthquake event that caused damage and/or loss to the
property.

9 There are many permutations including owners who:

a) were uninsured in September but obtained insurance for their property before the February
earthquake; or

b) had homes under construction on 4 September that were subsequently completed and fully
insured after that date;

c) purchased a property after 4 September but before the February earthquake and arranged

new insurance rather than taking an assignment of an existing policy and as a
consequence did not hold insurance for the property at the time of one or' more of the

earthquakes. A decision has already been made that the Crown offer is available to the
current owners of the property;

d) cancelled their insurance cover after the September or February earthquakes (but before

the details of the Crown offer were known) on the basis that they were of the view that their
home was beyond economic repair and did not see any benefit in continuing to pay

insurance premiums despite the fact that they had yet to settle their claims with their
Insurer.

10 It is recommended that for an owner to qualify for the Crown offer the Crown require the owner
to have held a contract of insurance under which the property was insured against natural
disaster (including earthquake) damage on 22 February 2011 unless prior to that date the
insurance policy for the properly was no longer in force because the owner had fufly and finally
settled their insurance claims on the basis that the property was beyond economic repair.

Deduction of insurance/EQC payments already received by property owners

11 On 18 July 2011, Cabinet agreed that the Crown would only deduct from the purchase price
payable under the Crown's offer payments received for the reinstatement and repair of a
property where those payments were more than 5% of the purchase price, unless the property

owner had evidence that those payments have been spent on remediation works on the
property.

12 The threshold of 15% of the purchase price was imposed to reduce the transaction costs that

would be incurred if all low value claims were identified and deducted.
13 However to determine whether the 5% threshold has in fact been exceeded all payments
made to property owners must be identified. Accordingly the costs of adminlstering this policy
decision are the same as if all payments are required to be identified and deducted.
14 At an implementation level the 5% threshold results in obvious inequities as some owners will
effectively receive the rateable value of their property plus 5%. In some cases this amount
may be significant. The 5% threshold may also encourage owners to delay signing a sale

agreement until they have received insurance/EQC payments up to but not exceeding the 5%
threshold.

Transactlon design issues relating to the offer lo insured red zone residenial property owne
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15 Any agreements that are already in place wili need to comply with the current policy. There is a
risk that properly owners who have yet to sign agreements may challenge this change in
policy on the basis that it is contrary to their letters of offer and as such they may be able to

maintain an argument on the grounds estoppel (the Crown made a representation that the
owner relied on) or perhaps even judicial review. However this small risk must be balanced

against the advantage that owners who have received payments that are under the 5%
threshold will have over owners who:

a) received payments that total more than 5% of their rateable value (under the current potlcy
the full amount of the payments received are deducted if the threshold is exceeded);

b} received payments that they have spent on remediation works; or

c) have yet to receive any payments.

oMl vty seebon (21 (]

18 It is recommended that all previous decisions by Cabinet relating to the deduction from the

purchase price of insurance/EQC payments for reinstatement received by property owners be
rescinded, and the following is approved instead:

a) the Crown deduct from the purchase price payable under the Grown's offer all payments
received by an owner for the reinstatement and repair of a property unless the property

owner had evidence that those payments have been spent on remediation works on the
property. \

Wrtheld under seohion 4(2) ("])

Issues relating to unit titles where the principal insurance policy is held by a body corporate

19 This.section covers unresolved issues associated with the Crown's offer to purchase unit title

properties where the principal insurance policy is held by a body corporate. These issues
include:

a) The consequences of one owner in a development accepting Qption 1 of the Crown's offer;
and

b) Whether insurance payments held by a body corporate should be deducted from the
purchase price.

l Transaction design lasues relaling to the offer to Insured red zone residential property own
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Consequences of one owner accepling Option 1 of the Crown's offer

20 On 18 July 2011, Cabinet decided, in relation to unit title owners in the residential red zones to

allow individual unit owners to accept Option 1 of the Crown offer, but to only allow Option 2 if
all owners agree.

21 In making this decision, Cabinet determined that:

a) It would not be possible for some unit owners to accept Option 1 (effectively transferring
their share in the principal policy to the Crown) while others accept Option 2 {and seek to

advance their own dwelling claims under the principal policy for reinstatement on another
site).

b} For Option 2 td be given practical effect, 100% of unit owners must agree to accept Option

2, with the body corporate's dwelling claims under the principal insurance policy being
assigned to all of the owners jointly.

c) It would allow unit owners to accept at least one of the Options: under the Crown offer
without the need to abtain their neighbours' consent.

22 The rationale for this policy was:

{

/f
a) To allow unit title owners to accept Option 1 without the need to consult with or seek
unanimous agreement from fellow unit title owners;

b) To adhere to the Crown's goal that the offer be simple; and

¢} To avoid the Crown becoming involved in negotiations between members of a body
corporate.

23 The practical result of the above policy decision has now become clear. Namely, an individual
unit title owner may accept Opticn 1, and (in principle) settle the sale of his or her property,
without any regard to the decisions of other unit title owners in the same development In
respect of the offer. In practical terms, the unanimity amongst remaining owners required for a

unit titte owner to select Option 2 means that if one owner selects Option 1, the remaining
owners must either do the same or select nelther Option.

24 Currently, there. is no mechanism for preventing unit owners from selecting Option 1 and

settling their sale to the Crown without having consulted with their fellow unit title holders.
25 Cons’i_defation has been given to the imposition of a requirement on unit owners to hold a
meeting of the relevant body corporate at which the issue of which Option each owner intends
to select is discussed. This could be achieved either by way of a condition in the sale and

purchase agreement or requiring the owner's solicitor to certify that the meeting has occurred,
or both.

26 However, officials do not recommend Crown intervention at this time because sych

intervention would be contrary to the goals identified in paragraph 24 above. The current

policy aliows owners to accept at least one option even if one of their nelghbours does not
wish to accept the Crown's offer.

Transaction design issues relating io the offer to insured red zone residential property owners
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27 Officlals will:

a) To the extent possible, ensure that unit owners and their lawyers are made aware of the

consequences of accepting Option 1 and are encouraged to attempt to gain consensus with
other unit owners as to which option should be taken.

b) Develop a communication package to ensure that upon acceptance by the Crown of an

Option 1 agreement for a unit title development all the other owners within the development
are notified that Option 2 is no longer available.

28 Further consideration of these issues may be required if unit titte developments are identified
in any of the future red zones that consist of more than 10 individual principal units,

Insurance payments held by a body corporate

2% On 18 July 2011, Cabinet agreed that the Crown would deduct from the purchase price
payable under the Crown's offer payments received for the reinstatement and repair of a
property where those payments were more than 5% of the purchase price; unless the property

owner had evidence that those payments have been spent on remediation works on the
property.

30 Currently the sale and purchase agreements require an owner's share of any payments made

to a body corporate, whether or not that share has been received by the Vendor, to be

deducted from the purchase price in order to comply. with the current policy on this issue as
identified in paragraph 31 above.

31 EQC and the private insurers have advised that 'where the principal insurance policy for a unit

title property is held by a body corporate all payments are generally required to be made to the
body corporate and when making these payments EQC and the insurer do not allocate or

provide any methodology for allocation of the payment between the units within a
development. This is because:

a) When any units are damaged the body corporate makes a single claim in its own name, not
individual claims for individual units;

b) If, say, two units out of five units have been assessed as being beyond economic repair, the

insurer pays the body corporate repair costs for 2/5ths of the development and not 100% of
two units; and

) Incluqed,’ in any payments will be amounts for the repair of damage to common areas and
external walls.

32 Section 136(4) of the Unit Titles Act requires money paid by EQC or an insurer to be applied in
or towards reinstatement of the unit title development unless the body corporate decldes
otherwise by special resolution at a general meeting. A special resolution requires 75% of the
votes of the unit owners attending a general meeting. A quorum of a meeting is 25% of
owners or 2 owners whichever is the greater. There is also a requirement for all mortgagees

having an interest in the development to be given notice so that they may be given the
opportunity to abject to the resolution.

33 There may be situations where the quorum requirements can not be satisfied or one or more

owners vote against a share of an insurance payment being paid to an individua! owner
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because they have yet to decide whether to accept the Crown's offer or do not intend to
accept the Crown's offer.

34 Until the required resolution is passed and the objection period has either expired or any

objections received have been resolved, no payments can be made to individual owners. Ata
practical level this means that where payments are held by a body corporate, individual
owners Will not be able to enter into an Oplion 1 agreement until the required resolutian for the
allocation and payment of insurance proceeds has been passed and is able to be given effect
to as until that time any adjustments to the purchase price will not be able to be calculated.

35 The need to comply with these requirements where payments have been made to a body
corporate is contrary to the goals identified for unit title properties:

a) To allow unit title owners to accept Option 1 without the need to consult with or seek
unanimous agreement from fellow unit title owners;

b) To adhere to the Crown's goal that the offer be simple; and

c}) To avoid the Crown becoming involved in negotiations between members of a body
corporate

36 The requirements will also result in significant delays to the completion and settlement of
Option 1 agreements. In some cases the actions or inactions of their neighbours may mean
that owners are prevented from selling their property to the Crown under either option. There
is also little understanding by owners of the processes involved. There are already owners

that have been slalled by the need to comply with these requirements and they are becoming
increasingly frustrated.

37 If the identified goals are to be achieved then it is recommended that, for unit holders who
chose Option 1, any insurance payments held by a body corporate should not be deducted

from the purchase price and that the following amendments be made to the Sale and
Purchase Agreement:

a) The definition of "Insurance Payment" is changed to only include insurance payments
actually received by the Vendor.

b) The definition-of "Benefits" is amended to include an explicit reference to the right to
receive future payments of EQClinsurance proceeds from the body corporate.

c) A further warranty is included in the sale and purchase agreements stating that the vendor
has not accepted any insurance payments from the body corporate between the date of the
Agreement and the settlement date and that the vendor will provide evidence that the body

corporate continues to hold the full amount of the insurance payments disclosed to the
Crown as at the date of the Agreement.

d) A new clause is added to give the Crown the ability to provide direction to unit title owners
who select Option 1 on conduct of the body corporate claim (in addition to any individual
insurance claims that such owners may have) through a power of attorney. Provlding such

a power will mitigate the risk of the body corporate claim being mismanaged during the
period up until settlement.
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38 Where insurance payments are held by a body corporate it also recommended that the Crown

register a caveat. By registering a caveat the Crown will be entitled under section 213 of the
Unit Titles Act 2010 to receive notice of any resolution that is passed which directs the
application of insurance payments other than towards reinstatement of the unlt title

39

development.

The registration of caveats will increase costs to the Crown and will add

complexity to the administrative process.

There are some risks associated with the above approach should the Crown elect to adopt it:

a)

b)

Some other unit title owners within a body corporate might hold out and prevent a
resolution from being passed (however the Crown could apply to the High Court for an
order directing how insurance monies are to be paid under s74 of the Unit Titles Act). This

risk already existed for the Crown for any payments made to the body corporate post
settlement.

Some bodies corporate or unit tile owners may seek to deprive the Crown of insurance
monies which should properly be paid to the Crown as owner or fulure owner of a unit title.
Unit title owners within a unit title development would presumably be incentivised to
maximise their own payout (and therefore minimise the payout to the Crown). While the
passing of a resolution can not be prevented where the Crown does not hold 75% of the
votes, section 213 allows an application for relief to be made and it is difficult to imagine the
circumstances in which an application for relief against such a decision would not be

successful. This risk aiready existed for the Crown for any payments made to the body
corporate post settlement.

40 To assist owner's lawyers with the implementation of the above recommendations officials will
develop a practice note for lawyers explaining. how the above is intended to operate.

Fiscal Implications

41 The policy changes recommended are likely to have the following effect on the cost to the
Crown:

b)

Wit eld oo foklon 6\(2)(\13
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there will ‘be an unquantified but modest cost to the Crown of registering caveats on

properties where payments are held by the body corporate and associated administrative
costs. These costs are not expected to exceed $2 million.

Next:Steps

42 We recommend that the Minster of Finance and the Minister for Canterbury Earthquake
Recovery agree the recommendations in this report.

43 Until these decisions are made, CERA is unable to communicate policy positions on these
issues to those involved in the transaction process. This is causing tension with the public,

EQC and the insurers and delays to the settlement process. Therefore it is important that
decisions on these issues are made as soon as possible.

L
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